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» The MAILING DATE of this communication appears on the cover sheet with the correspondence address- — 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time i may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

' iLn reP ', y specifie 2 a *°y* is le * s than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely 

' t^lSr ma ,T Um f 3 ^? Perbd Wi " apP ' y and Wi " eXpfre SIX < 6 > MONTHS from the maili "9 date «f this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U S C $ 133) 

Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). y 

Status 

1)13 Responsive to communication(s) filed on 13 June 2003 . 
2a)D This action is FINAL. 2bM This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) [3 Claim(s) 1-14 is/are pending in the application. 

4a) Of the above claim(s) Ml is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) E3 Claim(s) 7-7 . 13 and 14 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 1 9(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 

* See the attached detailed Office action for a list of the certified copies not received. 



Attachment(s) 

1) IZ] Notice of References Cited (PTO-892) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) 0 Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 

Paper No(s)/Mail Date . 



4) O Interview Summary (PTO-413) 

Paper No(s)/Mail Date. . 

5) □ Notice of Informal Patent Application (PTO-152) 

6) □ Other: . 
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DETAILED ACTION 

Election/Restrictions 

Claims 8-12 are withdrawn from further consideration pursuant to 37 CFR 1.142(b) as 
being drawn to a nonelected invention, there being no allowable generic or linking claim. 
Election was made without traverse. 

Applicant is reminded that upon the cancellation of claims to a non-elected invention, the 
inventorship must be amended in compliance with 37 CFR 1.48(b) if one or more of the 
currently named inventors is no longer an inventor of at least one claim remaining in the 
application. Any amendment of inventorship must be accompanied by a request under 37 CFR 
1 .48(b) and by the fee required under 37 CFR 1 . 17(i). 

Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S. C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 2, 6, 7, 13 and 14 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claim 2 is indefinite because it is not clear how it further defines claim 1 . Specifically, 
the spinel of claim 1 inherently, as stated by applicants, possesses the claimed spectral emission 
range of claim 2 and, therefore, does not further limit claim 1 . 

Claim 6 is indefinite because it contains the trademark/trade name STYROFOAM™. 
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Where a trademark or trade name is used in a claim as a limitation to identify or describe a 
particular material or product, the claim does not comply with the requirements of 35 U.S.C. 
112, second paragraph. See Ex parte Simpson, 218 USPQ 1020 (Bd. App. 1982). The claim 
scope is uncertain since the trademark or trade name cannot be used properly to identify any 
particular material or product. A trademark or trade name is used to identify a source of goods, 
and not the goods themselves. Thus, a trademark or trade name does not identify or describe the 
goods associated with the trademark or trade name. 

Claim 7 is indefinite because it is not clear how the B portion of the spinel of claim 1 can 
contain anything but 100% of any one of the variously claimed elements, i.e., aluminum, 
trivalent iron, trivalent manganese or trivalent chromium. It is not clear if applicant intends to 
claim a mixture of elements in B. 

Claims 13 and 14 are indefinite because it is not clear how the "substrate is the container" 
when independent claim 1 recites that the "substrate [is] for wrapping around a wine container." 
Specifically, it is not clear how one can wrap the container around the container. As such, it is 
not possible to search these claims. 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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Claims 1-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over Netherton et 
al. (U.S. Pat. No. 4,403, 060)("Netherton"). 

Netherton teaches the production of a spinel, as claimed, that is incorporated into a plastic 
material. (Col. 2, lines 12-24 and col. 3, line61- col. 4, line 12). It is considered that the broad 
limitation that the spinel be "ground" is met as the spinel used by Netherton is in the form of 
small particles. While they were not produced by grinding, the claims are directed to a product 
rather than a process and, therefore, said limitation is met. 

Netherton does not teach placing the spinel/resin mixture on a substrate, such as a plastic 
film or Styrofoam in the form of two half shells, but such products are notoriously well known in 
the art. Therefore, it would have been obvious to those of ordinary skill in the ait to coat a 
substrate with the colored spinel/resin mixture as it is commonly performed in the art. 

The limitation of claim 2 is met, because as applicants state, the claimed spinel inherently 
possesses the claimed spectral emission range. 

Netherton is silent as to any range for mixing the spinel with the resin, but the examples 
show a mixture of 40% and 28.5%. Applicants claim a 25% mixture. While this limitation is 
not specifically met, it would have been obvious to those of ordinary skill in the art in order 
optimize the amount of spinel in the resin so that they obtained the desired color. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Curtis E. Sherrer, Esq. whose telephone number is 571-272-1406. 
The examiner can normally be reached on Tuesday-Friday, 8AM-6:30PM. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217^197 (toll-free)^ 




Curtis E. Sherrer, Esq. 
Primary Examiner 



Art Unit 1761 



